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strongs. FSB argued to the. trial court
that the “‘as is’ without warranty” lan-
guage in the handwritten notation referred
to warranties of title and therefore re-
leased FSB from any obligation to resolve
the boundary dispute. That argument is
not valid. In .the same notation, FSB
agreed to convey the property to Kelley by
special warranty deed. A special warranty
deed, although: not as broad as a general
warranty deed, carries with it certain war-
ranties of title. ' Therefore, the “as’is” lan-
guage did not Bo&@ FSB's express prom-.
ise to convey marketable title.

FSB’s .own conduct-and statements sup-
port this conclusion. . FSB acknowledged
its obligation to provide clear title when it
undertook the Armstrong litigation and
told Kelley that he need not retain an attor-
ney. For a period of four months, FSB, by
its actions and statements, led Kelley to
believe that FSB would resolve the bound-
ary problem and deliver clear and market-
able title, as it was obligated to do under
the contract. Not until its letter of Sep-
%chn 4 did FSB disclaim any obligation to
do ‘what it had previously acknowledged.
It was only ther, and for the first time,
that FSB stated that it had undertaken the
litigation; not because it was obligated to,
but because of FSB's Eemummﬁ in closing the
deal with Kelley.

In view of FSB’s oﬁ:.mmm promise to pro-
vide clear and marketable title and its_hav-
ing’ undertaken litigation to do so, we hold
that Kelley’s tender -did not impose a new
condition, but was merely a request that
FSB do what it was contractually obligated
to. do.

III. TIMELINESS

HS m,Ew:S bmznmm_m argues that Kelley
nwauoa seek specific performance. because
time was of the essence and Kelley failed
to tender his performance by the closing
date. Because the closing date had been
extended several times by mutual agree-
ment, Kelley properly tendered his. perfor-
mance on September 22; the last agreed
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zv&. o_.ommsm date. We therefore reject
FSB’s argument.

The judgment of the court of mvumw_m is
reversed, and the trial court’s judgment is
affirmed.

HALL, CJ., and DURHAM, J., and
GARFF, Court of Appeals Judge, concur.

ZIMMERMAN, J., having %mnsm_—mﬁm
himself, does not participate herein; Garff,
Court” of Appeals usmmﬁ sat.

HOWE, Associate. .or_m». Justice
Anounﬁ.::mv : .

. I.concur but write to point oﬁ an incon-
sistency  between vmnmmnmur G and. para-
graph H of the wmummamue The last sen-
tence of cwuwm.wwvr G provides that if a
defect in:title is not curable through an
escrow at o_omEm, the agreeinent shall' be

null and void at the option of the buyer.
The last sentence of kumm_.mwr H states
that if title canndt ‘be' made  insurable
through an escrow at closing, the agree-
ment:shall be‘terminated unless the buyer
elects to waive .the defects' or encum-
brances. While paragraph G speaks of a
“defect in. title” and paragraph H deals
with a-‘“title that cannot be made so insur-
able;” I believe that they both address the
same, azam Yet in paragraph G, termi-
nation is at the option of the buyer, where-
as in paragraph H, termination appears to
be mandatory unless the buyer elects to
waive the defects. It was here that the
court of appeals was misled. It construed
paragraph H literally instead of in light of
paragraph G. - Justice Stewart has properly
reconciled- the two. paragraphs by holding

that termination is: intended to be at the

option-of the buyer.

I think the court of appeals p_mo mﬂ.mm in
that it did not consider whether the defect
in title here could be cured through an
escrow at closing as provided for in both
paragraphs G and H. From all that ap-
pears in the record before us, a stipulated
amount could have been withheld from the
purchase price at closing and escrowed
pending resolution of the boundary dispute.
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Nos. 900020, 900076.
Supreme Court of Utah.
Dec. 31, 1992.

Citizens' group and state committee of
consumers’ services sought writ of review
of dismissal of their consolidated request
for agency action by the Public Service
Commission. The Supreme Court, Stewart,
J., held that Commission’s denial of the
petitionérs’ request for discovery and fac-
tual hearing on whether telephone utility
engaged in misconduct was arbitrary and
capricious and abuse of discretion. -

Vacated and nmsvsmma.

1 .—:nn_:m:n <634

“Res judicata,” often referred to as
claim and issue preclusion, prevents readju-
dication of issues previously decided; .doc-
trine is premised on principle that contro-
versy should be adjudicated only once.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Administrative Law s:n Procedure
. &=501

Although res judicata initially devel-
oped with respect to judgment of courts,

same basic policies, including need for fi-
nality in administrative decisions, support
application of res judicata to administrative
agency determinations.

3. .—,c_anc.EB.::ma»sQ:w =336

Public - Service Commission’s decision
that,.as a matter of law, utilities could not
charge charitable contributions to ratepay-
ers was not res judicata with respect to
subsequent rate-making proceedings;. tele-
phone utility’s charitable contributions var-
ied in every rate case after year in which
Commission made its decision, and res judi-
cata bars only second adjudication of same
facts under same rule of law.

4. Administrative Law and Procedure
oﬂwwq

?&5:% of state me_EmsﬁnEo agen-
cies to establish legal rules is limited by
agency’s organic mﬁeﬁm statute agency
administers, constitutional law, and the
Utah™ Administrative - Procedures Act
(UAPA). U.C.A.1953, 63—46a-1 to 63-46a—
16, meSvnH to mrmv&m

m ?_E.Emnnw:«.o rwi E:_ Wncoa.m:na
=381

Although pmmanw _mﬁsm_c:m s:.ozm:
promulgation of -rules has certain advan-
tages over lawmaking by adjudication, and
prospective resolution of legal issues by
rule making is generally desirable, agency
must have power, to establish rules of law
on case-by-case basis within context of its
statutory authority.

6. Administrative Law and Procedure
¢=416.1 o

WEmm of law developed in context of
agency: &n&@ﬁos are as vEmEm as those
E.oBEw.waom by agency rule making, and
thus rules of law established by adjudica-
tion apply to future conduct of all persons
subject to -jurisdiction of administrative
agency, unless and until expressly altered
by statute, riile, or agency’ decision.

" 7.-Administrative Law and Procedure

&=502

Administrative agencies must, and do,
have power to overrule prior decisions
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when there is reasonable basis for doing
S0,

8. Public Utilities &=111

For purposes of statute requiring Pub-
lic Service Commission to institute action
against public utility if utility violates any-
thing required of it by any order, word
“order” refers to specific legal obligation
or duty running to particular utility, and is
like judgment or decree in judicial context;
“order” is agency command to do or re-
frain from doing specific act in specific
factual context. U.C.A.1953, 54-7-24.’

-See publication Words and Phrases

for other judicial constructions and
 definitions.

9. Administrative Law w:m 1—652_56
€496 -

Public Utilities €=169.1

For purposes of statute which required
Public Service .Commission to institute ac-
tion against public utility if utility violates
any decision of Commission, term ‘“deci-
sion” indicates that utility need not be par-
ty to adjudicatory proceeding to'be bound
by rule of law established by adjudication;
rule of law announced by decision of Com-
mission is as binding on' utility as rule
formerly promulgated in riilemaking pro-
ceeding. - U.C.A.1953, 54-7-24.

-See publication Words and Phrases

for other judicial nosm:dﬁ—o=m and
definitions.

10. Telecommunications =336

Public Service Commission’s decision
holding that telephone utility could not
charge charitable contributions to ratepay-
ers established rule of law binding on'tele-
phone utility in subsequent rate cases un-
der doctrine of stare decisis. o

11, em_aaciilnmewomc=m 336

m.:c__n Service Commission’s mE:.oé._
of telephone Eu_:.% s requested rate in-
-creases, which included expenses for chari-
table contributions, even though Commis-
sion had expressly prohibited utilities from
charging such contributions to ratepayers,

846 PACIFIC REPORTER, 2d SERIES

did not constitute change in law where
utility failed to point out that it was charg-
ing charitable contributions to its ratepay-
ers, but instead made single reference to
that fact on page 70 of T4-page income
statement, and Commission never ad-
dressed issue; had Commission intended to
change law by its silence and inactivity, it
would have discriminated against those

- utilities that had not charged charitable

contributions to ratepayers.

12: Public Utilities ¢=169.1

Rule against retroactive rate making
precludes adjustments of approved rates to
correct errors or missteps in rate-making
process;  however, fundamental policy em-
bodied in that rule does not permit utility
to subvert integrity of rate-making pro-
ceedings by misconduct that affects rates
in manner favorable to utility.

13. Telecommunications =333, 335

Public Service Commission’s denial of
petitioners’ request for discovery and fac-
tual hearing as to whether telephone utility
engaged in misconduct when it disobeyed
earlier Commission ruling and charged its
charitable contributions to ratepayers was
arbitrary and capricious and abuse of dis-
cretion where utility was aware that Com-
mission refused to woﬁEn charitable contri-
butions to be charged to ratepayers, utility
charged charitable contributions to rate-
payers without petitioning Commission to
change law, utility “disclosed” its treat-
ment of charitable contributions only by
including single mention of such treatment
of page 70 of T4-page income statement
submitted as exhibit in rate-making pro-
ceedings, and utility knew that Commission
relied almost exclusively on utilities’ expert
witnesses for accurate figures and proper
accounting, giving rise to special duty to be
forthright and candid with Commission.
U.C.A.1953, 63-46b—16(4)(h)(iv) (1989).

R. Paul Van Dam, Kent Sw_mno? Salt
Lake City, for 0033_88 of Consumer Ser-
vices.
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Floyd A. Jensen, Ted D. Smith, Salt Lake
City, for Mountain Bell.-

Bruce M. Emum‘ Salt Lake ,,O.:ua for Salt
Lake O&am:m Oonmnmmm

David L. Stott, Salt Lake 93: mon w:ZE
Service OoB n:

mamige J =m98.

.E.o Salt bw_no o—sugm ogm.nmmm and the
Committee of Consumer Services seek a
writ of review of the dismissal of their
consolidated _.mnzmm»m for wmgo% action by
the Public Service OoBE_mmSP We' re
verse w:m _.mswua

L

U:::m ‘the late meom and the quom,
there was ‘much debate ‘over whether’ a
public utility could E.ovmu_% ¢harge ormzﬁ.
ble contributions to its _.pemvwwmnm. Aldrge
majority of states held” sﬁe Ea@@mnm
could not be charged for a :E&mm charita-
ble contributions because the contributionis
were made for the benefit of ‘shareholders
in"the form of increased ‘goodwill. See,
e.g., Alabama Power Co. v. Alabdma Pub.
Serv. Commin, 359 So.2d 778, 77980 (Ala.
1978); Nuas.ma Tel: & Tel: Co. v Public
Utils. Comin'n, 62 ‘Cal.2d 634, 44 Cal. NEH
1, 22-23, 401 P.2d 353, 374-75 (1965);" Illi-
nois Bell Tel. Co. v. Illinois Commerce
Comm’n, 55 Tl.2d 461, 303 N.E.2d 364,
374-75 (1973);: Davenport Watéer Co. ».
Towa State Commerce Comim'n, 190

N.W.2d 583, 607-08 (Iowa 1971); Chesa-

peake & Potornac Tel: Co. of Maryland v.
Public Serv. Comm'n, 230 Md. 395, 187
A.2d 475, 485 (1968); Reé  Notrthwestern
Bell Tel. Co., 29 Pub.Util.Rep.4th (PUR) 1,
22-23 (Minn.Pub.Serv.Comm'n 1978). = A
5:55@ of states reached the. ogomza con-
clusion and determined that because chari-
table contributions benefit society as a

whole, they may be ‘properly ‘charged to

ratepayers when made in womuo:pv_m
amounts. See, e.g., City of Miami v. Flor-
ida Pub. Serv. Comm’n, 208 So.2d 249,
258-59 (Fla.1968); New England Tel. &

Tel. Co. v. Department of Pub. Utils., 360
Mass. 443, 275 N.E.2d 493, 518-21 (1971);
United Gas Corp. v. Mississippt Pub.
Serv. Comm’n, 240 Miss. 405, 127 So.2d
404, 416 (1961).

In 1969, the Utah Public Service Commis-
sion granted Mountain States. Telephone &
Telegraph Company (Mountain Bell) a rate
increase and announced that it was chang:
ing its previous rule of allowing Mountain
Bell to charge charitable contributions to
E.Sm»u.mnm Re. Eogﬁgs States Tel. &
Tel. Co., 78 Pub. Util.Rep.3d. (PUR) 429
(Utah Pub.Serv. Oo==.== mewv The Com-
E_mm_o= ‘stated: ’

There is one ?_&:mn p&cmesmsn which
we have concluded to make in the -above
figures. - The item designated miscellane-
ous_income charges in: the amount of

_$36,000 in the expenses, shown above is
.not.an operating expense account in the
Uniform System of >ooo==$ for Tele-
phone ds_.smm. The m%mSB of accounts
mmm_muwSm this account as a miscellane-
ous deduction from income on the income
statement. An m:m_wm.m of the woenm_
charges Ea_smmm in“this account for the
. year ended December wu 1967, shows
that approximately 70 per 83 of the
dollars in the account umuuammno contribu-
tions to numerous organizations in Utah.
The balance consists of dues and ex-
_penses for service clubs and other orga-
nizations paid by the petitioner. on behalf
--of employees and. a prorate -of charges
from the general office of Mountain
States Telephone: in . Denver, Colorado.
It can be assumed that the make-up of
the charges in the account for the year
19687are comparable in nature to those in

In the past-the commission has in-
cluded miscelloneous income charges
as a part of total expenses in determin-
_ing the revenue requirements of Moun-
tain States Telephome, but such items
have been excluded by the commission
in fizing the rates of the other major
utilities operating in Utah.
The commission finds that miscellane-
ous income charges in the amount of
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$36,000 should be eliminated from the
allowable expenses.

Id. at 439-40 (emphasis added). The itali-
cized language in the opinion indicates that
the Commission’s ruling constituted a pro-
nouncement of established Cormmission pol-
icy to be applicable as a mmsmm: rule to
Mountain Bell and all other B&o.. “utilities
operating in Utah.”’

During the next.seven years and through
one general rate case, Mountain Bell abided
by that ruling and chargéd contributions to
its shareholdérs, not to ratepayers. In
1976, however, Mountain Bell submitted an
application to the Commission for a rate
incréase that, for the first time since 1969,
charged - charitable contributions to rate-
payers. An appendix to an exhibit submit-
ted as part of the application presented a
statement of projécted income and ex-
penses for the test year. The statement
included a $65,000 ‘“Miscellaneous” item
that appeared to be added to the “Net
Opeérating Income,” but was in fact deduct-
ed to reach the “Net Operating Earn-
ings.”! The only explanation of the “Mis-
cellaneous” category ‘of expenses on the
inicome statement was moEE on page 70 of
the 74-page exhibit:

D. Other HsooBm E,a Ormnm.wm

2. Miscellaneous ' ~Deductions —In-
clides’ the' cost of abandoned :projects,
charitable contributions, membership
mn.om.. bond trustees fees, and the Federal
EnoBm taxes S_we& 8 ﬂ.mmm items.

E:erm_m w&mmv

Mountain Bell m& :3 wonsoa the Com-
mission for authority to charge ormzﬁw_m

1. The releévant no_.:o: 0». ﬁro income statement
vnoSanh_

Actual - wcmwﬁ
24. Net Operating In- .
come $24,157,000 $23,476,000
25. Interest Charged
Constr. - 1,092,000 916,000
26. Miscellaneous 67,000 65,000

27. Net  Operating B L
Earnings ) 25,182,000 24,327,000
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contributions to ratepayers and, of course,
the Commission did not rule on the lawful-
ness of Mountain Bell’s changed treatment
of that expense. In fact, the Commission’s
report and order made no comment on
Mountain Bell's “Miscellaneous Deduc-
tions.” Consequently, in 1976, the ratepay-
ers began paying for Mountain Bell’s chari-
table contributions, ~notwithstanding = the
Commission’s 1969 ruling and the utility’s
seven-year practice of following that rule.

In U.mom:&mn 1980, the Commission or-
dered all natural mwm. m_ooﬁ_ﬁ and tele-
phone . utilities to file written reports “set-
ting forth in detail the accounting treat-
ment by such utility of all political, charita-
ble and other contributions made by said
utility.” Utah Power & Light, Mountain
Fuel, and Continental Telephone Company
responded to ﬁrm order by describing their
E&Sm:p_ accounting practices and mSgnm
that the effect of their practices was to
charge contributions to mswumro_%nmv not to
Eamwmzmnm. Mountain Bell's response,
however, did not indicaté whether its con-
tributions were charged to the mgnaro.a.
ers; it- merely - stated, “Mountain Bell
makes charitable and other contributions
and accounts for them.by following the
rules and regulations set forth in Part 31
of the Uniform System of Accounts for
Class A and B Telephone Companies. The
account, number used to account for such
contributions is 328.” m_md_bowbsﬁ Conti-
nental eﬁmvwo:ﬁ £~Smo general account-
ing scheme.should have paralleled Moun-
tain wm:am. also recorded contributions in
account number 323 under the Uniform
mwmgam of Accounts, but unlike Mountain
Bell, Ooussnbﬁt Telephone specifically. in-

Two vo:.:m.,w_,m worth noting. Enmr.m_.prc,:mr
both the “Interest Charged Constr.” and the

“Miscellaneous” figures appear to be .added.to

“Net Operating Income,” the “Miscellaneous”

figure is*in actuality subtracted. This result is

obscured by the fact that “Miscellaneous” is not
shown as.a negative figure. Second, the “Net

Operating Earnings” amount on the income

statement, not the “Net Operating Income,” is

the critical line indicating which:expenises were
charged to the ratepayers.
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formed the Commission that its contribu-
tions -were not charged to ratepayers.

The Commission sent copies of the utili-
ties’ responses to the: Division of Public
Utilities and asked the Division to analyze
the responses. The Commission made
clear the reason for-its request: “‘Our.prin-
cipal area of concern is that no charges
were made improperly ‘above.the line’ or in
other words to the ratepayers.” Although
Mountain Bell received a-copy of the Com-
mission’s letter two weeks after filing its
response, it &m not apprise the Commission
that it charged its contributions to Bemvmw.
ers, and the Division did not comment on
Mountain Wo:,m reply.

"Each year- m_.oE 1980 z:.onmr -1985,
Mountain Bell sought rate increases; its
applications followed the  same format and
used similar exhibits as those presented in
the 1976 general raté ‘case. 'In each case,
the words “charitable ‘contributions” were
mentioned only once, in the explanation of
“Miscellaneous Deductions” located deep in
an appendix to the income exhibits. In
each case, the miscellaneous "deductions
constitutéd a single line itein’ located below
the net operating income lirié on the income
statement, and charitable contributions
were not mﬁma&ma on'‘the income statement
as part ‘of the miscellaneous deductions.
in each case, the Commission approved the
rate in¢reases without comment on miscel-
laneous ‘deductions mmumnw_? or charitable
or oﬂ_mw ooun:vc_uo:m mwmn&ow:w

In 1988, the OoSB_mm_oz E_swﬁ& a gen-
eral rate case against:Mountain Bell on the
ground that the utility:was earning an un-
usually high rate -of return. Using  the
same. format that it hdd wused in. 1976,
Mountain Bell' submitted an . application

- that again charged charitable contributions

to the ratepayers. During the proceedings,
the Commission learned, apparently
through- the Division, that for the preced-
ing eleven -years Mountain - Bell . had
charged all charitable contributions to rate-.
payers. Commissioner Stewart mBurwﬁSv
ly expressed the view that Mountain Bell

had been in clear violation of the law for
some time in its treatment of charitable
contributions: .

Before you or anyone else wastes any
more time on it, I want to have the
company make reference or read a case
entitled' “Re the Mountain States Tele-
phone. and _H.m_mmgcr Company,” it's
Case No. 5972, dated April 11th, 1969
where this issue was decided by this
Commission and we do not intend to
spend any more time on it in this case
unless you plan to seek a reversal of that
decision.

“Mr. Smith [attorney for Mountain Bell]:
I was not’ aware of that case.
Com. Stewart: Owww The case held that
charitable contributions were not to be
" taken - [above] the line by Mountain
States am_ovrodm and Telegraph in that
decision. . We m_wdnma at a fine of $2,000
a day since 1969; this Commission proba-
"bly owns Mountain Bell :NE now.

In its 1988 order, the Commission &mm_-
lowed the $474,000 miscellaneous deduction
and specifically ruled that charitable' contri:
butions were not to be treated as an above-
theline expense in any of Mountain Bell's
future rate cases unless accompanied by a
specific request for a charge in Commis-
sion policy. Based on'that order, the Di-
rector of the Salt Lake Citizens Congress
(SLCC) wrote to Commissioner Stewart
asking for “[slome form of redress” for
Mountain Bell’s past violations of the 1969
order. * The Commission directed Mountain
Bell and the Division to respond. Mountain
Bell n_n oimmﬂo%ﬁ.mﬁ charitable contribu-
tions "Rad been’ charged to ratepayers be-
tween 1976 and 1988, but-disclaimed any
intent to mislead the Commission.” Moun-
tain Bell asserted that it had fully complied
with the. Commission’s 1980 inquiry and
that. its exhibits to its prior rate applica-

"tions had “made it clear” that the Company

had included ¢haritable contributions as an
above-the-line expense for rate-making pur-
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After reviewing Mountain Bell's re-

sponse, the Division recommended that the
Commission dismiss SLCC’s complaint.
Apparently more concerned with defending
its own conduct than with the lawfulness of
Mountain Bell’s condiict, the Division justi-
fied its recommendation on the ground that
the Division, its consultants, and other par-
ties had overlooked the treatment of chari-
table contributions by ‘telephone utilities
since ‘the mid-1970s.- The Division ex-
plained that prior to” 1983, it “had- relied
primarily on outside expert consultants and
the parties’ experts. The Division then as-
_serted that because no. party had chal-
lenged the contributions in the. relevant
wmwnm_ “it was not an obvious area of dis-
pute.” That statement, roime.ﬁ., was cor-
rect only because utilities other than Moun-
G.E.. Bell had 85@:& with the Cominis-
sion’s long-held position and because Moun-
tain Bell had never petitioned the Commis-
sion to change its Q.mwnam:e om or»zﬁza
no:ﬁ_vcsosm

The oE:::mm_g mmm_m.amm mroo,m letter
a docket .number and dismissed the com-
plaint without a hearing. . SLCC and-the
Committee of Consumer mmwﬁnmm AOOmv
fited requests for review-and a petition for
rehearing. CCS also E&. a separate re-
quest for agency action. The Commission
consolidated the requests “and ordered
briefs. and oral argument on three. ques-
tions of law: (1) whether the- OoEE—mm:E s
1969 order was binding on the. Commission
and Mountain Bell; (2) whether Mountain
Bell's inclusion of expenses in um_.,m cases
after 1969 constituted a petition for relief
from the 1969 order;. and (8) whether
granting the relief- sought by SLCC and
CCS would constitute retroactive rate Ep_n.
ing..

On the %% of the hearing, CCS filed a
motion to amend the complaints to include

2. Zo::SS Bell n_..w_.wo”n:nma the exhibits it
had filed in connection i:r its rate applications
as “explicit testimony.”" That characterization
may be technically correct, but only because of
the peculiar way evidence is taken in rate pro-
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allegations that Mountain Bell’s response
to the Commission’s order.of December 3,
1980, was misleading because Mountain
Bell did not disclose that it was taking
charitable contributions above the line. Al-
though the motion to ‘amend was not ex-
pressly granted, the Commission addressed
the issue of the alleged misconduct. = After
a hearing before an administrative law
judge, the Commission adopted the judge’s
findings of fact and conclusions of law and
dismisséd SLCC’s .and CCS’s complaints.

In its findings, the Commission took ad-
ministrative notice of Mountain Bell’s gen-
eral rate cases for the'years 1976 through
1988 and stated that Mountain Bell’s prac-

tice of charging charitable contributions to

ratepayers was “fully .disclosed” in those
cases: . “[Tlhe miscellaneous deductions.ac-

- count was unambiguously included as_an

‘above-the-line’ expense [and] wmmcosmmi,
witness unambiguously defined that ac-
855 as including charitable deductions.”

In its oosoEm_o:m of _m.é. the OoE::mm_o:
held that (1) reopening. past cases and
granting reparations for the contributions
charged against. the ratepayers would vio-
late the rule against retroactive rate mak-
ing, (2) the 1969 order. disallowing charita-
ble nouggsosm as.an above-theline ex-
pense. was not ngmoe to the rule of stare
decisis and was nrm_.o».onm not binding on
the Commission, (3). the Commission’s 1969
onma_. disallowing charitable contributions
was not so explicit as to require EcE:EE
Bell to obtain Commission -authority to
charge contributions to ratepayers in fu-
ture cases, and (4):because Mountain Bell’s
“‘concealment’ was in- plain sight,” -Moun-
tain Bell’s conduct did not constitute fraud
on the: Commission. Accordingly, the Com-
mission denied SLCC's and CCS'’s requests
for discovery with respect to the allegation
of Mountain Bell’s: misconduct.

: : HH. s
SLCC and CCS argue that the Commis-
sion erred in holding that its 1969 ruling
mn,o&.:mw. "To call the exhibits “explicit testimo-
y” does not meari that the evidence was, in

m»Q brought to the attention of nro Oo:.:.:w.
sion.
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with: respect to charitable contributions
was not binding on Mountain Bell in subse-
quent rate proceedings. They contend, on.
the. basis of administrative res judicata,
that the 1969 ruling-was binding on Moun-.
tain Bell in all subsequent rate cases. We
agree that the Commission’s 1969 ruling on
charitable deduetions-had the force of law
and was ‘thereafter binding on Mountain
Bell, but on grounds other than res judica-
ta. . . .

E B Res E&o»ﬁ omna: aomoﬂ.& to mm
claim and issue wnmn_zm_oa, ?.o<m=«m Eo
readjudication of issues previously. decided.
See Penrod v. Nu Creation Q&ﬁs Inc.,
669 P.2d 873, 874-75 (Utah 1983). See
generally Clark-Cowlitz Joint Operating
mh.g&he.. FERC, 826 F.2d 1074; 1078-81
(D.C. O:. 1987). The doctriné is premised on
the v:uoim that a‘controversy should be
adjudicated - only once. ~Although- initially
developed with respect to-the judgments-of
courts, the same basic: policies; including
the need for finality in administrative:deci-
sions, support application of the doctrine of
res judicita:to administrative ageney deter-
minations. -4 Kenneth C..Davis, Adminis-
trative Low Treatise § 219, at 78-(2d ed.
1983); Jeffries v."Glacier- State Tel. Co.,

" 604 P.2d 4, 8-9 (Alaska 1979): - Indeed, the

doctrine of res.judicata has: been applied to
administrative’ agency’.decisions”, in Utah
since at least 1950.- North-Salt Lake v.-St.
u For o?on cases uuv—w:..m wn_E::ms.s:ﬁ res
._E_-ownw. see Philadelphid Electric Co. v. Pennsyl-
vania Public Utility Commission, 61:Pa.Cmwlth.
. 325, 331-36, 433-A.2d 620, on&le (1981) Eonmn.
mination that mismanagement occurred in the
construction of a ‘power unit); 'Re Kansas City
Power & Light Co., 15 Pub:Util.Rep.4th (PUR) 1,
132-34 (Mo.Pub.Serv: na::: n 1986) Eon_m_o:
that power outage was not result of mismanage-
mént); Re Public Servite Electric & Gas Co.,-48

Pub.Util.Rep.4th (PUR)" 79, 83284 (N.J.Bd. of '

Pub.Utils. 1982) (determination: that electric util-
ity’s mc_uma_ma. ?: within 50 woma_m ._E\_w&o.
tion).

4. Administrative Services relied on Q::.n& States

" v, Utah Construction & Mining Co., 384 U.S. 394,

422, 86 S.Ct. 1545, 1560, 16 L.Ed. Na 642 (1966),
where the United States’ m:?.n:.n Court held,
“When an administrative agency ‘is acting in a
judicial capacity and resolves disputed issues of
fact properly before it which the parties have

846 P2d—28

Joseph Water & Irrigation Co., 118 Utah
600, 611-12, 223 P.2d 577, 582-83 (1950).2
In. Utah Department of Administrative
Services v. Public Service Commission,
658 P.2d 601, 621 (Utah 1983), we held,
“[T]he ‘principles of res judicata apply to
enforce repose when- an 'administrative
agency has acted in a judicial capacity in an
adversary proceeding to resolve a contro-
versy over legal rights and to apply a reme-
dy. 4 .

‘[81° Of course, res judicata has only lim-
ited” w%__nmgrﬁ to some -agency proceed-
ings; such -as rate cases where the.predomi-
nant issue is what constitutes a just and
reasonable rate for a. future period.. Id.
What constitutes a just and reasonable rate
of return; the cost of capital, and the vari-
ous expense and revenue amounts. cannot
be ‘decided ‘on the basis. of a prior rate
proceeding, but must be determined -anew
in each rate case. Zm<¢u§m_mmm. when the
OoBE_mEo: rules in a rate E.oomm&sm that,
as a Emngu of _mﬁ 815_: categories of
expenses cannot be charged to ratepayers,
that ruling mmSE_mrmm Fi that controls:
future cases, subject to the OOBB_mm_oz s
power to reverse itself in an appropriate
manner. The binding:effect of the rule
does not, however, depend.on res judicata.

Res judicata applies when there has been
a vﬂou s&ﬁmﬁwﬁob Om a mmonzw_ _mmco and

‘rmn an. »nonzvﬁo owvoﬂE:Q to litigate, the
courts, rw<n not rom-nwﬁm to apply res :&Rﬁs to
n_..mOn e _.nvOmo

. O:_o no:-.ﬂ w:m noBB_mw_o-.w “have w&cvnom

““the Ufah Construction riile of administrative res

: ..:&owﬁ ‘ See, eg, Second. Taxing Dist. of the
City..of.Norwalk FERC, 683 F.2d 477, 484
D. .1982);. x:SE_ v,. Professional Air. Traf-
fic h.c:?e:uﬁ Org., 672 F.2d 706, 709 (8th Cir.
1982); Jeffries v. Glacier State Tel. Co., 604 P.2d
4, 8-9°(Alaska 1979); Re Kansas City Power &

" Light Co., 75 Pub.Util.Rep.4th (PUR) 1, 133 (Mo.

. Pub.Serv.Comm'n 1986); Cincinnati Bell Tel. Co.
v. Public Utils. Comm™n of Ohio, 12 Ohio St.3d

280, 466 N.E.2d 848, 852 (1984); see also State
ex rel. Utilities Comm'n v. Carolinas Comm. for
?k:.ﬁ Power Rates & Ared Dev., Inc., 257 N.C.
560, 126 mMNm 325, 333 ComNV Public Util.
Comm’n v.-Coalition of Citiés for Affordable Util.
Rates, 776 S.W. Nm NN» Nmolwm (Tex.Ct.App.
1989).
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an application of a-rule of law to those
facts. - In other words, res judicata bars a
second adjudication of the same facts un-
der the same rule of law. Here, the

amounts of -Mountain Bell’s charitable con-:

tributions varied in-every rate case after

1969. . Thus, the Commission’s ruling in.

that year was not technically res judicata
as to subsequent rate cases.

“However, the Commission’s 1969 ruling
had a binding legal effect under the doc-
trine of stare decisis. The adjudication of
every case requires-the application of:one
or more rules:of -law. A-rule of law;.
whether :pré-existing -or newly established;’
that serves as the major premise of an.
adjudicatory syllogism, necessarily governs
all subsequent. cases propetly falling within
the scope of the rule. “This is so even when.
the particular facts in subsequent cases are
different and res u.ﬁ&owﬁ .does not apply.

'14] . We have E.@Sozm_w stated that
stare decisi§ has __E_emm wcv:@v:_@ to ad-
ministrative agéncy nwm.m? ‘see’ Williamis 4.
Public Serv. Comm’n, 754 P.24 41, 52
(Utah memv. ‘but- that is_because ‘of the
innumerable” informal :mm ‘of-* decisions
that administrative agehcies make. This
limitation does not apply where administra-
tive law making is°done pursuant to formal

procedures: ‘siinilat to- those ‘employed in

judicial -proceedings, >._m. _wnonmmm.cn Davis
has stated: )

The fact is that 5»3, pmasemm ao

- 'make law by w&zm_owso? vE_&um bod-
iés"of precedents ‘that are followe Em-
nEm.Em_.mm or overruled, “and’ z_mn .&m
", agencies’ law is anm_w‘ in the colle
of prior decisions.. . For instance,; s_m In-
 terstate ‘Commerce Commission has. 354
bound volumes:of ICC Reports and 130
bound volimes. of Motor Oms._on ou.mmm,
and. the National Labor wn_mn._o:m Board
‘has 255 volumes -of published opinions.
In such volumes; stare decisis is probably
about as strong as it i _m E mmmmz: ¢ourts.

bl

The authority of state umB_Em:.m”En agencies
to establish legal rules is limited by the agency’s
organic statute, statutes :-o agency administers,
constitutional law, and the Utah Administrative
Procedures Act (UAPA), Utah Code Ann. §§ 63—
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4 Davis, Administrative. Law Treatise
§ 20:9, at 81. The doctrine of stare decisis,
properly applied, is an essential component

in establishing the rule of law in the arena:

of administrative law.. : Administrative
agencies, like courts, have authority.to es-
tablish rules-of law, and they do so in two
ways: by promulgating rules and by issu-
ing decisions- as a necessary incidence -of
adjudication® - E.g, SEC: v. Chenery
Corp., 332 U.S. 194, 201-03, 67 S.Ct. 1575,
1579-81, 91 L.Ed. 1995 (1947). Indeed,
agency law making by both quasi-judicial
»&d&mwmow and 'quasi-legislative rule miak-
ing"is “éssential to' the éo_.rimm of most’
mmBE_mﬂ.»eEm »mmzo_am.

51 Oouom%&S _mﬂ B&Eﬁ s:.ocmr
the promulgation of rules:has certain, ad-
vantages over law. Bw_cbm by »&:&Sﬂo?
However,. 43:_@ prospective resolution of
legal issues - by rule making is masonm:w
desirable, an agency eannot possibly antici-
pate all the unresolved legal issues that
will:arise under-the statutes and:rules the
agency administers.. -Id. at 202-03, 67 S.Ct.
at 1580-81. Thus, the agency must.be able
to “resolve. interstitial legal issues- when
they arise in the:context of adjudication.
Id. - In short, an.-agency: must have-the
power to-establish rules of law on:a case-
by-case-basis within-the context of its stat-
utory authority. <Id.; NLEB v. Bell Aero-
space,” Inc.,> 416 U.S. 267,294, 94 S5.Ct.
1757, pqﬂlqm 40 L.Ed.2d 134 (1974), over-

ruled on .other. .32:&.» NLRB v. Hen-
“dricks” County Rural Elec. E«Saa&fﬁ
- Corp., 454 US. 170,102 §.Ct. 216, T0

L.Ed.2d 328.(1981); NLRB v. Wyman-Gor-

“don’ Coi, 394 U.S: 759, 765-66, 89. S.Ct.

1426, Emwlwc 22 L.Ed.2d 709 Gwmwv. Pa-
cific Gas & Elec.-Co. v. FPC,.506 F.2d 83,
38 (D.C.Cir:1974); 2 Kenneth C. Um::m~ Ad-
§§a$ﬁ§m Law: ?.m&aa § 7:25, at 118~
28 ' (2d ed. 1979), § T: 25, at 225, 258-63
Amcg mewv

46b-1 to =22, o:»nﬁn_ in 1987 u:m made effec-
_tive January 1, 1988. Specific procedures for
. rule Bmw:_m -._w<a also been established by stat-
ute since’ 1973. Utah Code Ann. §§ 63-46a-1
to ~16 (1989 & Supp.1992).
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[6,7] Rules of law developed in the con-
text-of agency adjudication are as binding
as those promulgated by agency rule mak-
ing. Pacific Gas & Elec.. Co., 506 F.2d at
38. Thus, rules-of law-established by adju-
dication apply to the future conduct of all
persons subject . to ‘the jurisdiction of an
administrative agency, unless and until ex-
pressly-altered by statute, rule, or agency
decision. +-That-does not mean, however,
that a rule of law established in adjudica-
tion-can-never be- changed by the agency
that established it. Administrative agen-
cies must, and do, have the power to over-
rule a prior decision when there is a reason-
able- basis .for: doing - so. . As_ this Court
stated in Reaveley v. Public Service Com-
mission, 20 Utah 2d 237, 241, 436 P.2d 797,
800 Gwmmy :oS.SE_w an’ administrative
»moso% which has 4 duty to protect ‘the
mEv ic interest ozmre not be precluded from
improving zm oo:moeim mind ‘should it find
that w E._S. decision i$ not now in aécor-
&58 ‘with its v-.mmmse aow of what the
public interest requires.” See also NLRB
v §Q§a§|ao§o§ Qo., wwp dm at qmwn
am mw m on me Emwnwo

- [81 _H,ro HEEE Utilities -Act ::ESE%
acknowledges” the ooBB_mm_oz.,m power-to
establish ‘rules of -law in adjudicatory’ pro-
ceedings. See-generally Utah Code:Ann.
§§ 54-1-1 to -13-6 (1990 & Supp:1992).
Since 1917, the Commission has been re-
na:.mm to. Emg:am an wnﬁos wmsimﬁ a pub-
ic u ifit So_m S or threatens to vio-
late :E&i::m nmpEnom of Ea ﬁ:ﬁ by
law, or by any S.%ﬁ mmem_oP Eum &.
nmoaon or nmp::.mim:e of the commission.’
1917 dﬁ: Laws ch. .5 a '23; Utah Code
>==. @ mhlqlmp wacv Hro careful &mn_:n.
tion in the mSE.S between an “order” and
a “decision” Emr__mrem «ro OoBB_mmS:m
w&c&ggﬁ law-making power. The word
“order” refers to a specific legal obligation
or duty running to a vmnﬁa:_m_. utility and

6. -.: accordance with the rules stated above, the -

Legislature in 1987, in the Administrative Rulé
Making Act, exempted “rulings [or mnommmonﬂ by
an agency in wm._nm_ou:ﬁ proceedings” from the
definition of “rule.” 1987 Utah Laws ch. 241,
§.1; Utah Code Ann. § ouLaw.uNA»uVAnVA,‘\__v

is like a judgment or decree in the judicial
context. - Simply- stated, an order is an
agency-command to do or.to refrain. from
doing a specific act in a specific factual
context.

HS ‘The term “decision” has a m_».mmnosn
Bmws_sm A decision also arises from an
adjudicatory proceeding, but may establish
one or more rules of law of general applica-
bility. A utility need not be a party to be
bound by the rulés of law established by -an
adjudication. - In short, a rule of law an-
nounced in a decision of the Commission is
as binding on a utility as a rule formally
promulgated in a rule-making proceeding:®
See, e.g., Pacific Gas & Elec. Co., 506 F.2d
at 38.

[10] In'its 1969 order, the Commission
stated that it had not allowed other utilities
to charge contributions to ratepayers and
specifically ruled that Eo_ESE Bell could
not.do.so. The 1969 wuoomom_:m produced
both an “order” and a “decision,” as those
terms are defined above. The order estab-
lished Mountain Bell's rates for that case,
and the decision establishéd a general rule
of law that charitable contributions could
not be charged to ratepayers. That quasi-
judicial decision was binding on -Mountain
Bell in all future rate cases, irrespective of -
the amount of the contributions, until ei-
ther the Commission specifically overruléed

‘the decision or the decision was changed or -

set aside by mS.B& E_P statute, or court
%o_w_os

It is vonr m_ms_m_nwzﬁ and consistent with
what we have said that the Commission
treated erm issue of the deductibility of
charit; d—m contributions as settled law
whenit undertook its 1980 inquiry into how
the utilities in the state treated contribu-
tions. It is also significant that the other
utilities, Mounitain Fuel, Utah Power &
Light, and another telephone company,

(1989). The Code currently requires that every

agency enact decisional rules into legislative

rules within 120 days after the decision is an-.

nounced. ‘Utah Code Amn. § muL_mmlquv
7 (1989). S .
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Continental, all recognized what the OoB.
mission was driving at in its inquiry and all
indicated that they charged contributions
to shareholders. Conspicuously, Mountain

Bell did not respond as the others did, but

filed a response that did not disclose its
practice of charging charitable nose:v:.
tions to ratepayers.

In sum; the Commission’s. mew mmo_m_os
holding that Mountain Bell could not
charge charitable contributions to ratepay-
ers established. a. rule of -law binding on
Mountain Bell in subsequent rate cases.
The Commission erred in holding other-

wise. -

III.

[111 Mountain Bell argues that its sub-
missions’ to the Commission in 1976 and
subsequent cases constituted petitions to
approve a change in the law with respect to

charitable no:icsaoum,. ‘This arguniént is

i&.o:n merit.

Eo::ﬁ.: wm: um<2. Emm a wogsou ask-
ing the OoBB_mm_g to rule on the issue or
to nmooumamn its 1969 ruling. In fact,
Mountain Bell never. directed the OQEBa.
sion’s attention to the issue, and the Com-

“‘mission never addressed it. daamn these
circumstances, it cannot.be said: that the
Commission intended to change a rule of
law-by silence. If, in fact; the Commission
had intended to change the law by its si-
lence and inactivity, it would have discrimi-
nated against those utilities that had not
charged an._SZm nc:ngco_.m 8 rate-
payers.

Iv.

Mountain Bell argues that even if it were
bound by the 1969 decision, an order com-
pelling it to pay reparations or to refund
the illegally charged expense would violate
the rule against retroactive rate making.

[12] The rule against nmﬁo»on?.o.nwoa
making precludes adjustments of approved
rates to correct errors or missteps in the
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nwem..:mwsm process. Utah Dep’t of Busi-
ness-Regulation v. Public Serv. Comm'n,
720 -P.2d 420, 423-24 (Utah 1986). .The
fundamental policy .embodied in that rule,
however, ‘does not: permit a utility. to sub-
vert the integrity. of rate-making proceed-
ings'by misconduct that affects rates in a
manner favorable to the utility. We re-
cently stated in MCI Telecommunications
Corp. v. Public Service Commission, 840
P.2d 765, 775 (Utah 1992), “A utility that
misleads or fails to disclose information
pertinent. to whether a rate-making pro-
ceeding should be initiated or:to the proper
resolution’ of such a proceeding cannot-in-
voke the rule against retroactive rate mak-
ing to m<o& _.mb:aEm nwgm improperly
oo:aonon e :

mmnﬁ nrm u.:mmwsoum &o»i% fit 595
ga -scope: of the oxoocn_ou to ‘the E_m
wNwEme retroactive rate Bw_cum E:-o::omm
in MCL 45@53 any m_mnoﬁQ. w:m con-
c.wQ to ms.oum inferences on gm m»om of
the nmooa the - Commission E_mm that
Mountain wm: had not mumwmmm E ::moou-
duct. ' The Ooaazmmss stated ﬁrwe “[tThe
‘concealment’ was in plain m_mre_a ‘and that
“[b]efore we can expect to be sustained in
the imposition of sanctions, or ordering. re-
funds, .we:believe more must be.:shown
E&E ovgmmsmmmLm_&oEg or. other-
wise”’

[

If in ».»nn the :oo:om&:.msn: was “in
Ew:. m_mre 7 thé Commission &nd ‘the Divi-
sion were dérelict in their _.mmwosm_g_&mm to
the _.mﬁmvw%mnm and ‘the HEEE Be that as
it Bm«a the Commission was ».E. too nEn_n
to absolve Mountain Béll ‘of" misconduet.
The issue is whether EoE:&E Bell en-
gaged i in Bﬁoosmgo E~ violating the Com-

.B.mm_ou s rule of law on the deductibility om

orszgzm noae:vceo:m.

[13] Rateinaking proceeding$ are mot

"fo be conducted on the basis of gamesman-
ship. The disclosure of charitable contribu-

tion expenses near the end of a multi-page
exhibit attached to financial statements and
under the mmsmnw_ rm»m_sm of '‘Miscellane-
ous” expenses does riot comply with Moun-

SALT LAKE CITIZENS v. MOUNTAIN STATES

Utah " 1255

Cite as 846 P.2d 1245 (Utah 1992)

tain Bell’s duty to petition the Commission
to change its ruling on-charitable contribu-
tions. Indeed, Mountain Bell’s presenta-
tion of this expense was not in any way
calculated to attract the attention of the
Commission. As a party to the 1969 case,
Mountain Bell must have known of the
Commission’s decision regarding charitable
contributions. - - Despite its knowledge . of
that ruling, Mountain Bell simply disobeyed
it. For the Commission- to ignore these
facts is worse than an-abuse of discretion;
it is ‘an abdication om its responsibility to
the public.

For Mountain Bell t0 assert that its
treatment of n:ww.SEm mmmc.oacsm was in
“plain sight” is simply a Ew< onwords” It
was in plain sight only to ﬂ-om¢ who miglit
suspect that Mountain Bell B_mwn not com-
ply with the law and who knew s.rmnm and
what to'look for in. a r_mr_w technical 74-
page exhibit. It was net in plain sight to
those who had a right to expect Mountain

"Bell to abide by the law and petition the

Commission.to change its ruling if it be-
lieved a._we mE& a %»amm was pvw_.ou:w,s
That kind of semantic gamesmanship on
the w»ﬁ of utilities is Eno_mBEm and &mmu.
ly in violation of ESESS Bell's daty to
abide by the law. The OoBB_mm_o= s ruling
to the contrary is erroneous.

Moreover, the Commission .unjustifiably
compounded its déréliction by ruling that
petitioners could not engage in discovery or
present evidence. This Court in MCI held
that the  Commission’s failure to hold a
factual hearing .on the issue of utility mis-
conduct was arbitrary and capricious- given
the - allegations made to the Commission
and the facts appearing in ‘the “record.
MCI, 840 P.2d at-775. - Here, several facts
in go.. record support the allegation that
7. In presenting the miscellancous expenses as a

positive, rather than a negative, figure in its
1976 projected income statement, Mountain Bell

made its. accounting treatment -of - charitable .

contributions even more difficult ﬂo.w%onw_n

8. In the 1976 case, the Division engaged .an
outside accounting firm “to conduct an exten-
sive “examination of the exhibits ‘of Mountain
Bell.” The firm's testimony, however, -only

Mountain Bell intentionally misled . the
Commission. Mountain. Bell was necessari-
ly aware in 1969 that the Commission"re-.
fused to permit charitable contributions to
be charged to ratepayers. In the 1976 and
subsequent rate cases, Mountain Bell
charged charitable contributions to rate-
payers without petitioning the Commission
to change the law. Mountain Bell’s viola-
tion of the 1969 ruling was done either
inadvertently or in culpable disregard of its
duty. Mountain Bell has not argued before
this Court that it acted inadvertently, but
has, in essence, claimed the right to do
what it did. The so-called “disclosure” of
its treatment of charitable contributions
contrary to the 1969 decision cannot ab-
solve Mountain Bell from its responsibility
to either comply with that decision or peti-
tion the Commission for a change in the
law.

Finally, Mountain Bell knew that prior to
1983 the Division relied almost exclusively
on a utility’s expert witnesses for accurate
figures ‘and proper ‘accounting.’  For that
reason, Mountain Bell had a special duty to
be forthright and candid with the Commis-
sion. Instead, when specifically asked
about its treatment of charitable contribu-
tions in 1980, Mountain Bell failed to dis-
close that it charged those contributions to
ratepayers, even though it must have
known that the Commission’s inquiry was
primarily. concerned with that issue.

Given emsﬂouﬁ.m »:mmwsosm and the
facts appearing on the record, we hold that
the Commission acted arbitrarily and capri-
a_o_.-m_uN 5 mmsu::n petitioners’ nmnzmmn for
ry’ and in: failing. to hold a factual
ring. on whether Mountain Bell engaged
in B_moozmﬁon 'See Utah Code Ann. § 63-
»mvlumg?x:‘v (1989).

inE. to changes in the test period proposed by
Mountain Bell and to issues on test year adjust-
ments argued by the parties. Unlike Mountain
. Bell, the outside firm cannot be charged with
knowledge of the 1969 decision, nor can it be
charged with the duty to bring the changed
treatment of -charitable contributions to the at-
tention of the Commission:
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The Commission’s order dismissing nrm.

action is vacated, and the case is remanded
for further proceedings consistent with this
opinion.

HALL, CJ., HOWE, Associate C.J., and
DURHAM and ZIMMERMAN, JJ., concur.

w
o Mx: NUMBER SYSTEM,
T g .

STATE of Utah, Plaintiff and: Appellee,
o v.
Steven Douglas THURMAN, Uowm—iﬂ._..n.
and Appellant..

No. Sehwh
mE:.mBa Court of Ggr
Jan. 7, 1993.

Defendant who was charged with ag-
gravated murder and other offenses aris-
ing from pipe bomb explosion appealed
from interlocutory order of the Third Dis-
trict Court, Salt Lake County, E.nrmw_ R.
EE.E_S J., denying his motion to suppress
evidence. 'The Supreme Court, ‘Zimmer-
man, J., held that: (1) information recited
in affidavit was not too stale, and was
sufficiently specific, to support finding of
probable cause for issuance of search war-
rant; (2) court would not establish specific
minimum waiting period for ﬁo_-om under
knock-and-announce statute; (3) - Arroyo
standards for determining validity of ‘de-
fendant’s consent to search following police
illegality are clarified; and (4) defendant’s
consent to search of storage locker was
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§._& mmmv;m prior illegal entry by vo_ﬁo
into defendant’s wu»nﬁ:o:n

>mb~.5mm.

1. O-.:.::w_ rﬂi &>1158(2)
In reviewing Bm.m._mﬁ.moo“m finding of

probable cause to support search warrant.

based on affidavit, Supreme Court will find
warrant-invalid only if magistrate, given
totality- of circumstances, lacked substan-
tial basis. for - determining, that  probable
cause existed. U.S.C.A. Const.Amend. 4.

2. Criminal Law &1158(2)

In’ naﬁms::m Ewm_mgom.m finding of
probable cause t0 support search warrant
based on mgmvsn Supreme Court will con-
sider mm»amsn in its’ miﬁma\ and in com-’
mon-sensé fashion and give great defer:

ence to magistrate’s decision. U.S.C.A.

Const. >B..m~.,a. p
w o-.:.::& Law @Uuummﬁv

For wE.vommm om review of Smmums.sg.
?&Sm of E.ovam cause to mﬁiog séarch
warrant based on affidavit, affidavit miust
mswmowﬁ Bmm_mﬁ.mam decision that 9@3 is
fair Eoggrq that eviderice of crime will
be found in place or places named in war-
rant. U.S.C.A. Const.Amend. 4.

4. mg-.ar,om and m&,N:nom e=114, 121.1

‘Information ..recited in affidavit was
not too ‘stale,-and was sufficiently specifie,

" to ‘support finding of -probable cause for

magistrate’s issuance of search warrant re-
garding property of defendant who was
subsequently charged with aggravated
murder arising from pipe bomb explosion
in vietim’s father’s car; information includ-
ed witness statements strongly suggesting
that defendant had obsessive hatred for
victim’s father arising from father’s affair
with- defendant’s wife, that male tele-
wrosmm bomb threat to father’s employer
on day before bombing, that small two-door
¢ar left area where bombing took place at
high rate of speed with lights out, and that
defendant owned small two-door -car. .

STATE v. THURMAN -
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5. Searches and Seizures ¢=54, 143.1

Under “knock-and-announce” statute,
allowing officer. to enter residence if. not
admitted with reasonable. promptness after
giving" notice, determination -of reasonable
promptness must be made under all:circum-
stances, which vary from search to search;
Supreme . Court would not -establish.-mini-
mum time period. for reasonable prompt-
ness.- U.C.A.1958, 77-23-10(1).

6. Oc:.wm.n:s.o:w_ Law &=46(1)
Judicial restraint requires that, courts

avoid reaching noumﬂgsosﬁ nﬁmmacsm in

advance of necessity of deciding them.

7. Searcheés and mo.NE.om &=182

In order for %mm:@mnn‘m ooummsn to
search following police illegality to. be
found . valid . under Fourth Amendment,
vnommonﬁ_os -must prove z.»o mmmmsmwnn.
consent was given <o_z=35€. ie, ‘that
consent was product.of his or her own free
will, and that consent was; not ocﬁ::mm by
96_98&0: of E._ou Eo@w__&a _o.u s.wa con-
nection between consent and prior .:wm»__ﬂ
was sufficiently wgmsgamm ‘that excluding
the mS%:oa éc_:m have no .deterrent ef-
fect. US.CA. Oo:w« >Bo=m 4.

8. Courts &97(1)

‘ State appellate court is not required to
apply federal standards of review when
presented with challenges to state trial
court determinitions made under federal
law; standard of ‘review used ‘by state

- ‘courts is presumptively question of state

law; ‘absent express federal declaration to
contrary, state courts are not bound by
federal. standards when —.mSmﬁ:m state tri-
al court mm_ﬁu:::».sozm of federal constitu-
tional issues.

9, Criminal Law oﬁuuwﬁc

»»%E.ovzu&o standard of review to be
applied to defermination of any particular
issue or class of issues is fixed by refer-
ence to pertinent source of law, be it Con-

stitution, statute, rule, ‘or appellate noEé .

decision.

10. Criminal Law ﬂﬂmmﬁv
State law determines wwwnowu_wg stan-
dard of review to be nmmm by Utah appel-
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late courts in reviewing trial court determi-
nations of voluntariness of consent for pur-
poses of deciding whether search is reason-
able Eam_. Fourth >Bm=aBo=n U.S.C.A.
Const.Amend. 4.

11, Courts ¢=90(2)

Stare - decisis has: equal - application
when. one panel of multipanel appellate
court is faced with prior decision of differ-
ent panel. . .

12.. o_.:::_m_ rwi ﬁu-mm?b

Trial ooE&.m resolution of factual ques-
tions and.associated determination of credi-
bility . that . may underlie decision to admit
evidence will be overturned only if clearly

.exroneous.

Hw o-.:::.»_ rwi @Uaau»@y Emmﬁv

. For E:.vommm of %g:ﬁs_:m whether
%manmm_&m consent to search following po-
lice illegality is valid under Fourth Amend-
ment, trial court’s- ultimate conclusion that
consent was voluntary of involuntary is to
be reviewed for correctness; trial court’s
underlying factual findings: will not be set
aside unless they are found to be clearly
erroneous. . U.S.C.A. Const.Amend. 4.

14. Criminal Law ¢=1134(3), 1158(2)

. For-purposes of determining whether
defendant’s consent to search following po-
lice illegality is valid under Fourth Amend:
ment, trial court’s %amﬂs_:waou of exploi-
tation or -attenuation should be reviewed
under following standards: trial court’s ul-
timate conclusion that consent was or was
not ovﬁ_nom in course of vSS. illegal police
coriduct i to be uoSmema for correctness,
and noE.Qm E&mzﬁsm factual findings are
to be reviewed under clearly erroneous
standard. U.S. O Al Oowme .PBE& 4.

15. Searches and mamnﬂnmw 183

mnvSBmzn by vorno. in connection with
request that defendant sign form consent-
ing to search, that police would undertake
search in any event is not per se coercive.
U.S.C.A. Const.Amend: 4.



